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INTRODUCTION

This appeal presents a fundamental question of federal subject-matter
jurisdiction—specifically, the requirements for standing under Article III of
the United States Constitution—in cases seeking the disgorgement of ““short-
swing profits” under Section 16(b) of the Securities Exchange Act of 1934
(“Section 16(b),” “Exchange Act”). For more than a decade, the law on this
issue had been settled in this Circuit by Donoghue v. Bulldog Investors
General Partnership, 696 F.3d 170 (2d Cir. 2012) (“Donoghue”), which
held that the mere violation of Section 16(b) was sufficient to confer Article
[T standing on the issuing corporation.

Under prevailing Article III standing doctrine, however, a statutory
violation alone is insufficient to establish Article III standing. Rather, a
statutory violation and “concrete harm” are both essential to demonstrate
that a plaintiff has suffered the injury-in-fact required for Article III
standing. A plaintiff’s inability to allege concrete harm in addition to a
statutory violation precludes Article III standing, along with federal subject-
matter jurisdiction, because an injury-in-law is not an injury-in-fact. That is
the situation here.

Plaintiff-Appellee Microbot Medical, Inc. (“Microbot”) sued

Defendant-Appellant Joseph Mona (“Mona”) under Section 16(b) with no
1
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allegation that Mona’s retail trading in its stock resulted in harm of any kind.
Contrary to fundamental constitutional principles, Microbot took the
position that it did not have to demonstrate harm to establish Article III
standing because Section 16(b) imposes strict liability as long as the
statutory criteria for disgorgement of so-called “profits” have been satisfied.
According to Microbot, Mona’s status as an innocent, non-controlling
shareholder that had no affiliation with Microbot, no insider status, and no
inside information was irrelevant to his alleged liability under Section 16(b),
as was the fact that Microbot did not allege—and expressly disclaimed any
obligation to allege—any actual harm from Mona’s trading.

The district court agreed with Microbot—adopting wholesale its
argument that harm to the company is not required for a Section 16(b)
claim—entered judgment in Microbot’s favor in the amount of $484,614.30
and then denied Mona’s subsequent motion to vacate the judgment and
dismiss Microbot’s claims for lack of subject-matter jurisdiction based on
the absence of concrete harm. The district court’s denial of Mona’s request
for relief is contrary to both Section 28(a) of the Exchange Act, which
expressly limits recovery for an Exchange Act violation to ‘“actual
damages,” and the principle that a disgorgement remedy is only available for

an Exchange Act violation when the issuing corporation or its investors

2
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suffered “pecuniary harm.” The district court’s holding that Microbot has
Article III standing without having suffered concrete harm therefore
erroneously equates an injury-in-law to an injury-in-fact. Because the district
court acted at all times without constitutional authority, Mona respectfully
requests that the Court reverse the district court’s denial of his motion to
vacate its void judgment and order the dismissal of Microbot’s claims
against him for lack of subject-matter jurisdiction.
JURISDICTIONAL STATEMENT

A.  District Court’s Subject-Matter Jurisdiction

The United States District Court for the Southern District of New
York (“district court”) erroneously exercised subject-matter jurisdiction over
the underlying litigation pursuant to 28 U.S.C. § 1331 (federal question
jurisdiction) and 15 U.S.C. § 78aa (exclusive jurisdiction over suits in equity
and actions at law brought to enforce any liability or duty created by the
Exchange Act as amended or the rules and regulations thereunder). See
Appellant’s Appendix (“AA”) at AA-50.

B.  Court of Appeals’ Jurisdiction

This Court’s jurisdiction derives from 28 U.S.C. § 1291. See 28
U.S.C. § 1291. The district court’s denial of Mona’s motion to vacate the

underlying judgment pursuant to Federal Rule of Civil Procedure 60(b)(4)
3
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for lack of subject-matter jurisdiction “is appealable under 28 U.S.C. § 1291,
but the appeal brings up only the denial of the motion and not the judgment
itselt.” See Wagner v. United States, 316 F.2d 871, 872 (2d Cir. 1963). With
respect to the district court’s denial of Mona’s request to dismiss Microbot’s
claims against him for lack of subject-matter jurisdiction, this Court is
constitutionally obligated “to inquire as to subject matter jurisdiction and
satisfy itself that such jurisdiction exists.” See Da Silva v. Kinsho Int’l
Corp., 229 F.3d 358, 361 (2d Cir. 2000).

C. Timeliness of the Appeal.

The district court entered the order appealed from on March 5, 2024.
(AA-243—-AA-251.) Mona filed his notice of appeal on March 15, 2024,
which was timely under Rule 4(a)(1)(A) of the Federal Rules of Appellate
Procedure. (AA-252.) The district court’s order denying Mona’s motion to
vacate the underlying judgment and dismiss Microbot’s claims against him
for lack of subject-matter jurisdiction disposed of the matter. (AA-243—-AA-
251)

ISSUES PRESENTED FOR REVIEW

1. Did the district court reversibly err in denying Mona’s motion

to vacate the underlying judgment and dismiss Microbot’s claims against

him for lack of subject-matter jurisdiction where Microbot had no Article III

4
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standing because it did not allege or otherwise demonstrate concrete harm
from the violation of Section 16(b) that purportedly resulted from Mona’s
retail trading in its stock?

2. Did the district court reversibly err in finding that Microbot had
Article IIT standing to maintain an action for disgorgement under Section
16(b) when neither Microbot nor its investors suffered pecuniary harm
because of Mona’s retail trading in its stock?

Mona asserts that the answer to each of these questions is “yes.”

STATEMENT OF THE CASE

A. Summary of the Case

The district court found Mona strictly liable as a statutory insider
under Section 16(b) and ordered him to disgorge “short-swing profits” to
Microbot in the sum of $484,614.30. (AA-174, AA-176, AA-253.) Pursuant
Rules 12(b)(1), 12(h)(3), and 60(b)(4) of the Federal Rules of Civil
Procedure, Mona subsequently moved to vacate the district court’s
underlying judgment and to dismiss Microbot’s claims against him for lack
of subject-matter jurisdiction on the basis that Microbot neither alleged nor
otherwise demonstrated that it suffered “concrete harm” as a result of his
retail trading in its stock. (AA-177.) This appeal follows the district court’s

denial of Mona’s motion. (AA-252.) The Honorable George B. Daniels,

5
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United States District Judge, rendered the decision appealed from after
adopting the report and recommendation of the Honorable Robert W.
Lehrburger, United States Magistrate Judge. (AA-228—-AA-242, AA-251.)
The district court’s decision is unreported. (AA-243.)

B. Microbot Commences This Action

On April 28, 2019, Microbot commenced this action under Section
16(b) with the filing of a complaint against Defendant Alliance Investment
Management Ltd. (“Alliance”). (AA-34-AA-39.) Microbot filed the action
after receiving a demand pursuant to Section 16(b) on behalf of purported
Microbot shareholder Mark Rubenstein (although no evidence of
Mr. Rubenstein’s shareholdings was included with the demand). Microbot
had little choice but to assent to pursuit of the action because Section 16(b)
empowers a shareholder, such as Mr. Rubenstein, to bring an action if the
board does not do so within 60 days. 15 U.S.C. § 78p(b) (“Suit . . . may be
instituted at law or equity in any court of competent jurisdiction by the
issuer, or by the owner of any securities of the issuer in the name and in
behalf of the issuer if the issuer shall fail or refuse to bring such suit within

sixty days after request.”).!

! This is in contrast to typical shareholder derivative actions, which are subject to Fed. R.
Civ. P. 23.1’s requirement that the shareholder must either make a litigation demand,

6
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Microbot subsequently filed a first amended complaint against
Alliance on June 5, 2019, and a second amended complaint against Alliance
and Mona on November 18, 2019. (AA-40-AA-48, AA-49-AA-54.)

Following the district court’s grant of summary judgment in Alliance’s

which will then be evaluated by the company’s board in the exercise of its business
judgment, or must allege particularized facts showing that demand would be futile.
Section 16(b) effectively strips the board of its business judgment to decline to bring an
action demanded by any shareholder. Section 16(b) also does not include the continuous
and contemporaneous ownership requirements applicable in typical shareholder
derivative actions, meaning a plaintiff can purchase a company’s securities after the
short-swing trades solely for purposes of bringing a Section 16(b) action. This has
become common practice, with a small group of plaintiffs’ attorneys (including
Appellee’s counsel here) enlisting repeat-player investors to establish a cottage industry
of Section 16(b) litigation. See, e.g., Portnoy v. Gold Reserve Corp., 711 F. Supp. 565
(E.D. Wash. 1989) (denying award for attorney’s fees in part on public policy grounds
and commenting on the “cottage industry in the short-swing profit field” involving
particular attorneys and shareholders “regularly delivering complaints . . . to compel
listed companies to pursue their 1934 Section 16(b) remedies”), and Ronald S. Poelman,
New SEC Short-Swing Profit Rules—Heightened Scrutiny of Insiders, 4 Utah Bar J., no.
5, May 1991, at 13, 16 (noting “it is plaintiffs’ attorneys who most often initiate such
suits. Their incentive is attorneys’ fees. . .. The three most prominent attorneys who
specialize in Section 16 short-swing profit actions are Morris Levy of New York, David
Lopez of New York, and Jerrold Shapiro of Chicago”) (available
at https://www.utahbar.org/wp-content/uploads/2022/11/1991 Final 05_May.pdf).
Indeed, Mr. Rubenstein has been the named plaintiff in at least a dozen Section 16(b)
actions brought by Appellee’s counsel, often involving thinly traded, penny stock
companies (like Microbot) that Mr. Rubenstein is unlikely to have purchased for any
purpose other than to bring litigation. See, e.g., Donoghue and Rubenstein v. Tango
Therapeutics, Inc., 23-cv-10860 (S.D.N.Y. filed Dec. 14, 2023); Donoghue and
Rubenstein v. Gundmogula, 23-cv-9283 (S.D.N.Y. filed Oct. 20, 2023); Donoghue and
Rubenstein v. Antara Capital Master Fund LP, 23-cv-4985 (S.D.N.Y. filed June 13,
2023); Rubenstein v. Travelzoo Inc., 23-cv-4396 (S.D.N.Y. filed May 25, 2023);
Rubenstein v. Ishizuka, 23-cv-4332 (S.D.N.Y. filed May 24, 2023); Rubenstein v.
Atlanticus Holdings Corp., 23-cv-2106 (S.D.N.Y. filed Mar. 13, 2023); Rubenstein v.
Union Bridge Holdings Ltd., 21-cv-8133 (S.D.N.Y. filed Sept. 30, 2021); Donoghue and
Rubenstein v. Oaktree Specialty Lending Corp. 21-cv-4770 (S.D.N.Y. filed May 27,
2021); Rubenstein v. Simplicity Esports & Gaming Co., 21-cv-191 (S.D.N.Y. filed Jan. 9,
2021); In re Myovant Sciences Ltd. Section 16(b) Litig., 20-cv-1807 (S.D.N.Y. filed Feb.
29, 2020); Rubenstein v. KnightSwift Transp. Holdings Inc., 19-cv-7802 (S.D.N.Y. filed
Aug. 20, 2019); Rubenstein v. Siokas, 19-cv-6976 (S.D.N.Y. filed July 25, 2019).

7
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favor, this action proceeded solely against Mona under Section 16(b). (AA-
110.)

C. The Statutory Purpose of Section 16(b)

The “purpose of Section 16(b) is to deter ‘insiders,” who are presumed
to possess material non-public information about the issuer, from using such
information to purchase or sell the issuer’s equity securities at an advantage
over persons with whom they trade.” See Steel Partners II, L.P. v. Bell
Indus., Inc., 315 F.3d 120, 123 (2d Cir. 2002) The Congressional hearings
that preceded the Exchange Act’s passage indicate that Section 16(b),
“specifically, was designed to protect the ‘outside’ stockholders against at
least short-swing speculation by insiders with advance information.”
Smolowe v. Delendo Corp., 136 F.2d 231, 235 (2d Cir. 1943) (footnote
omitted). “Congress recognized that insiders may have access to information
about their corporations not available to the rest of the investing public” and
that, “[b]y trading on this information, these persons could reap profits at the
expense of less well informed investors.” Foremost-McKesson, Inc. v.
Provident Sec. Co., 423 U.S. 232, 243 (1976). To accomplish its objective,
Congress identified “directors, officers, and beneficial owners as those

presumed to have access to inside information” and enacted a “flat rule”



Case: 24-599, U6/28/2024, DKiENtry: 24.1, Page 20 ot /8

under which the corporation could recover statutorily-defined “profits” from
them. /d. at 243-44 (footnote omitted).

Section 16(b) “maximize[s] its deterrent effect” by providing that
“whenever a director, officer or owner of ten percent or more of any class of
an issuer’s securities purchases and sells equity securities of that issuer
within a six-month period, he must return any profits he realizes to the
issuer.” Frankel v. Slotkin, 984 F.2d 1328, 1337 (2d Cir. 1993) (quoting
Newmark v. RKO Gen., Inc., 425 F.2d 348, 351 (2d Cir. 1970)). “There are
no other prerequisites or postulates to liability” under Section 16(b). /d.
Rather, Section 16(b) “establishes strict liability for all transactions that meet
its mechanical requirements.” Gwozdzinsky v. Zell/Chilmark Fund, L.P., 156
F.3d 305, 310 (2d Cir. 1998). By its plain language, Section 16(b) “requires
that ‘any profit’ derived from the matching of any purchase and any sale of a
corporation’s securities occurring within six months of each other must be
disgorged, irrespective of the insider’s actual knowledge or intent or whether
overall trading during that six months (i.e., all sales and purchases
combined) resulted in a loss.” Steel Partners I, 315 F.3d at 123. Under
Section 16(b), the “issuing corporation or, derivatively, a shareholder is
entitled to maintain an action seeking to have the profit disgorged to the

corporation.” Id. (citing 15 U.S.C. § 78p(b)).
9
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D. Microbot Seeks Disgorgement of Mona’s “Short-Swing
Profits”

In its second amended complaint, Microbot purported to assert claims
against Mona for the recovery of “short-swing” profits under Section 16(b).
(AA-49-AA-54.) Microbot did not allege that it or its investors had been
harmed in any way by Mona, but instead maintained that it had no need to
prove actual harm or loss to state a claim for relief under Section 16(b). /d.

Microbot characterized Section 16(b) as a non-punitive “strict liability
statute” and alleged that it “must prove only that a defendant was an insider
of a public company whose securities were registered under Section 12 of
the Act or any subdivision thereof who profited from the purchase and sale
of the company’s securities within a period of less than six months.” (AA-
49.) According to Microbot, “[e]vidence of the defendant’s intent, misuse of
information, or bad faith is irrelevant and not required” and ““insiders are
simply required to disgorge profits retained in violation of the Act.” Id.

Microbot also did not allege that Mona was an officer or director of
the company, that he had access to non-public information about the
company, or that he benefited from any advantage in his trading of Microbot
stock relative to other shareholders. Instead, Microbot alleged that Mona

was a “statutory insider” under Section 16(b) solely because he purportedly

10
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became a “beneficial owner” of more than ten percent of its outstanding
common stock at some time. (AA-49—-AA-50.)

E. Mona Denies Liability to Microbot and Charges Securities
Fraud

On February 4, 2020, Mona filed an answer and counterclaim in
response to Microbot’s claims against him under Section 16(b). (AA-55—
AA-73.) Not only did Mona deny liability to Microbot, he asserted that he
sustained significant losses on his trades of Microbot stock because he relied
on the company’s false and misleading public statements. (AA-55-AA-56.)
Mona alleged that Microbot was punitively demanding his disgorgement of
“implied short-swing profits” under Section 16(b) that did not account for
his actual net realized losses from his ownership of Microbot stock. (AA-
55-AA-56.) Mona counterclaimed for securities fraud under Section 10(b)
of the Exchange Act and SEC Rule 10b-5 based on his losses resulting from
Microbot’s false and misleading public statements. (AA-61-AA-73.)

F.  The District Court Enters Judgment in Microbot’s Favor
Under Section 16(b)

On March 30, 2021, the district court entered an order adopting the
magistrate judge’s report and recommendation that a motion for judgment

on the pleadings filed by Microbot be granted and a judgment in the amount

of $484,614.30 be entered against Mona under Section 16(b). (AA-111-AA-
11
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160, AA-174, AA-176.) The report and recommendation adopted by the
district court described Section 16(b) as “impos[ing] strict liability” on
statutory insiders without any reference to “damages” because Section 16(b)
requires “disgorgement” of “short-swing profits” as a “separate and
independent remedy from any damages that may be available to an issuer
seeking redress for insider misconduct.” (AA-121, AA-112-AA-131, AA-
174.) Accordingly, the next day, the district court entered judgment in
Microbot’s favor, and against Mona, in the amount of $484,614.30. (AA-
176.)

G. Mona Challenges the District Court’s Subject-Matter
Jurisdiction

On April 12, 2023, pursuant to Rules 12(b)(1), 12(h)(3), and 60(b) of
the Federal Rules of Civil Procedure, Mona moved the district court for an
order vacating its March 30, 2021 order granting Microbot judgment on the
pleadings under Section 16(b) and dismissing Microbot’s claims against
him. (AA-177.) Mona asserted that Microbot lacked Article III standing to
assert claims against him under Section 16(b) because it neither alleged nor
demonstrated a concrete injury resulting from his retail trading activity in its
stock. Doc. 221, Microbot Med. Inc. v. Mona, No. 19-cv-03782 (GBD)

(RWL) (S.D.NY. filed Apr. 13. 2023). Mona argued that the Supreme

12
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Court’s opinion in TransUnion LLC v. Ramirez, 141 S. Ct. 2190 (2021), as
analyzed in Packer on behalf of 1-800 Flowers.com, Inc. v. Raging Cap.
Mgmt., LLC, No. 15-CV-05933 (JMW) (E.D.N.Y. Mar. 13, 2023), revd,
No. 23-367-cv (2d Cir. June 24, 2024), effectively overruled this Court’s
holding in Donoghue, 696 F.3d at 170, that a violation of Section 16(b)
alone confers Article III standing. Doc. 221, Microbot Med. Inc. v. Mona,
No. 19-cv-03782 (GBD) (RWL) (S.D.NY. filed Apr. 13. 2023).
H. The District Court Dismisses Mona’s Counterclaim
On August 22, 2023, while Mona’s jurisdictional motion was pending,
the district court adopted the magistrate judge’s report and recommendation
that Mona’s counterclaim be dismissed with prejudice. (AA-218, AA-226.)
The district court entered judgment dismissing Mona’s counterclaim with
prejudice that same day. (AA-227.)
L. The District Court Denies Mona’s Motion to Vacate the
Underlying Judgment and Dismiss Microbot’s Claims for
Lack of Subject-Matter Jurisdiction
On March 5, 2024, the district court entered an order adopting the
magistrate judge’s report and recommendation that Mona’s jurisdictional
challenge be denied. (AA-228—-AA-242, AA-251.) At the outset, the district

299

court recognized that Section 16(b) imposes “‘a form of strict liability’” and

“applies even to those who might have violated it inadvertently.” (AA-246.)
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With respect to Article III standing, the district court cited this Court’s
holding in Donoghue, 696 F.3d at 180, that “‘short-swing trading in an
issuer’s stock by a 10% beneficial owner . . . causes injury to the issuer
sufficient for constitutional standing.”” (AA-246.) Based on Donoghue, the
district court pointed out that “the violation of § 16(b) constitutes a breach of
statutorily-imposed fiduciary duty and thereby results in a constructive trust
containing the profits reaped from the violation” and that the “issuer has a
legal right to the profits contained in the constructive trust.” (AA-247.)
Concluding that TransUnion was not an intervening decision, and that
Donoghue remains the controlling authority in this Circuit on the issue of
Article III standing, the district court found that Microbot has Article III
standing. (AA-249-AA-251.) The district court reasoned that Donoghue
“determined that § 16(b) plaintiffs suffer concrete harm analogous to ‘the

299

common law injury of breach of trust’” and that it therefore is “compatible
with TransUnion’s requirement that a plaintiff has suffered a harm with ‘a
close historical or common-law analogue.”” (AA-249.) Reiterating that
Congress imposed “strict liability” in enacting Section 16(b), ‘“thereby
making even traders with no affiliation to a company ‘statutory insiders’ if

they surpass a ten percent beneficial ownership,” the district court held that

Microbot “has suffered a concrete harm” because it “has been deprived of”

14



Case: 24-599, U6/28/2024, DKIENtry: 24.1, Page 26 ot /8

Mona’s “profits reaped from his short-swing trading of Plaintiff’s stock in
violation of § 16(b).” (AA-250—-AA-251.)

On this basis, the district court found that Microbot has Article III
standing and that subject-matter jurisdiction exists. (AA-251.) The district
court therefore denied Mona’s motion to vacate the underlying judgment and
dismiss Microbot’s claims against him. (AA-251.) This appeal followed.
(AA-252.))

STANDARD OF REVIEW
Rule 60(b) governs motions for relief from a final judgment or order
and sets forth “six independent grounds for relief.” Burda Media, Inc. v.
Viertel, 417 F.3d 292, 298 (2d Cir. 2005). Relevant here is Rule 60(b)(4),
which authorizes courts to grant relief from a final judgment, order, or
proceeding that is “void.” See Fed. R. Civ. P. 60(b)(4); Kaplan v. Bank
Saderat PLC, 77 F.4th 110, 117 (2d Cir. 2023). A judgment is void under
Rule 60(b)(4) “‘only if the court that rendered it lacked jurisdiction of the
subject matter, or of the parties, or if it acted in a manner inconsistent with
due process of law.”” Grace v. Bank Leumi Tr. Co. of New York, 443 F.3d
180, 193 (2d Cir. 2006) (quoting Texlon Corp. v. Mfrs. Hanover Com.
Corp., 596 F.2d 1092, 1099 (2d Cir. 1979)). A void judgment must be

“vacated.” See id.
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Rule 60(b)(4) motions are unlike other Rule 60(b) motions, which the
Court generally reviews for abuse of discretion. State St. Bank & Tr. Co. v.
Inversiones Errazuriz Limitada, 374 F.3d 158, 178 (2d Cir. 2004). Under
Rule 60(b)(4), “‘a deferential standard of review is not appropriate because
if the underlying judgment is void, it is a per se abuse of discretion for a
district court to deny a movant’s motion to vacate the judgment under Rule
60(b)(4).”” Central Vt. Pub. Serv. Corp. v. Herbert, 341 F.3d 186, 189 (2d
Cir. 2003) (italics in original, quoting Jalapeno Prop. Mgmt., LLC v. Dukas,
265 F.3d 506, 515 (6th Cir. 2001) (Batchelder, J., concurring)). For this
reason, it 1s well settled that this Court reviews de novo a district court order
denying a motion under Rule 60(b)(4). See SEC v. Romeril, 15 F.4th 166,
170 (2d Cir. 2021); Burda Media, Inc., 417 F.3d at 298; State St. Bank & Tr.
Co.,374 F.3d at 178.

Like all federal appellate courts, this Court “always ‘must satisfy itself
not only of its own [subject-matter] jurisdiction, but also of that of the lower
courts in a cause under review.”” See Admiral Ins. Co. v. Niagara
Transformer Corp., 57 F.4th 85, 95 n.4 (2d Cir. 2023) (insertion in original,
quoting Mitchell v. Maurer, 293 U.S. 237, 244 (1934)). When reviewing a
district court’s “assumption of subject matter jurisdiction,” the Court

“accept[s] its findings of fact unless they are clearly erroneous, while
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examining questions of law de novo.” Briarpatch Ltd. v. Phoenix Pictures,
Inc., 373 F.3d 296, 302 (2d Cir. 2004) (italics in original).
SUMMARY OF ARGUMENT

The district court’s denial of Mona’s motion to vacate the underlying
judgment entered in Microbot’s favor and dismiss Microbot’s claims against
him is contrary to the well-settled constitutional principles that govern
Article IIT standing and federal subject-matter jurisdiction. Specifically, the
district court held that Microbot’s mere allegation that Mona violated
Section 16(b) through his retail trading in its stock provided a sufficient
basis for Article III standing. A plaintiff, however, must establish “concrete
harm” in addition to a statutory violation to establish Article III standing.
Microbot’s inability to allege or otherwise demonstrate concrete harm
precludes its Article III standing to maintain this Section 16(b) action and
deprives federal courts of subject-matter jurisdiction as a matter of law.

Nonetheless, only days ago, this Court held that a violation of Section
16(b) causes a “concrete injury” sufficient for Article III standing under the
Supreme Court’s recent analysis in TransUnion, 141 S. Ct. at 2190. See
Packer v. Raging Cap. Mgmt., LLC, No. 23-367-cv, slip op. at 18-19, 21-22
(2d Cir. June 24, 2024). To reach this conclusion, the Court relied in part on

Donoghue, 696 F.3d at 170, an opinion that predated TransUnion. In
17
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searching for a “concrete injury” sufficient to confer Article III standing in
both Packer and Donoghue, the Court overlooked the explicit statutory
language in the Exchange Act that defines (and limits) the injuries that may
be pursued for Exchange Act violations, including the Section 16(b)
violations asserted by Microbot. Only “actual damages”™ are recoverable for
violations of the Exchange Act, according to the plain language of Section
28(a). Rather than limiting its “concrete injury” analysis to the narrowly
circumscribed injury permitted under the Exchange Act, the Court in both
Donoghue and Packer recognized “injuries” that appear nowhere in the
Exchange Act, including “intangible injuries” for breaches of fiduciary
duties not permitted or contemplated by Congress in the Exchange Act. The
Exchange Act limits recovery for violations of its provisions to “actual
damages,” which Microbot has not alleged. Accordingly, Microbot suffered
no “concrete injury” and lacks Article III standing.

Packer compounds the consequences of judicially creating a “concrete
injury” not permitted by the Exchange Act—disgorgement for Exchange Act
violations—by ignoring this Court’s own limitations of that type of injury.
The Court recently held that proof of “pecuniary harm” is a necessary
predicate for awarding the Securities and Exchange Commission

disgorgement resulting from Exchange Act violations. See SEC v. Govil, 86
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F.4th 89, 103 (2d Cir. 2023) (relying on Liu v. SEC, 140 S. Ct. 1936, 1940
(2020)). To the extent disgorgement is a remedy available to private
plaintiffs for violations of the Exchange Act—and nothing in the Exchange
Act suggests such a remedy is available to private parties—it is axiomatic
that private parties do not have Article Il standing to pursue remedies
unavailable to the SEC. In other words, Article III standing to maintain an
Exchange Act disgorgement action necessarily requires, at a minimum,
“pecuniary harm” suffered by the issuing corporation or its investors.
Microbot did not allege any such “pecuniary harm,” and consequently has
no standing to maintain its action.

Finally, even if the court concludes that Microbot need not allege
“actual damages” as required under Section 28(a) of the Exchange Act and
need not establish “pecuniary harm” as required under Govil, a breach of
fiduciary duty does not cause a “concrete injury” as required by Article II1
standing doctrine. Not only are damages typically an essential element of a
breach of fiduciary duty claim, the jurisprudence of the Supreme Court and
this Circuit establish that an alleged statutory violation consisting of a breach
of fiduciary duty requires concrete harm to confer Article III standing.

Because the underlying judgment in Microbot’s favor therefore is void and

19
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subject-matter jurisdiction over Microbot’s claims is lacking under any
circumstances, an order of reversal is necessary and appropriate at this time.
ARGUMENT

I. The District Court’s Denial of Mona’s Motion to Vacate the

Underlying Judgment and Dismiss Microbot’s Claims Against

Him Was Based on Deficient Article III Standing

“Subject-matter jurisdiction” is defined as a court’s “statutory or
constitutional power to adjudicate the case.” See Steel Co. v. Citizens for
Better Env’t, 523 U.S. 83, 89 (1998). A fundamental tenet of American law
is that “federal courts are courts of limited jurisdiction, empowered to act
only within the bounds of Article III of the United States Constitution and
statutes enacted by Congress stemming therefrom.” See W.G. v. Senatore, 18
F.3d 60, 64 (2d Cir. 1994). Consistent with this principle, Article III
confines the exercise of judicial power by federal courts to “cases” or
“controversies.” See U.S. Const., art. III, § 2, cl. 1. “This requirement is
‘founded in concern about the proper—and properly limited—role of the

299

courts in a democratic society.”” Crist v. Comm’n on Presidential Debates,

262 F.3d 193, 194 (2d Cir. 2001) (quoting Warth v. Seldin, 422 U.S. 490,
498 (1975)).
A case or controversy under Article III requires that the plaintiff

“have a ‘personal stake’ in the case—in other words, standing.” TransUnion,
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141 S. Ct. at 2203 (internal quotation marks omitted); see also SM Kids,
LLC v. Google LLC, 963 F.3d 206, 211 (2d Cir. 2020) (“[t]he standing
doctrine, which emerges from Article III, is designed ‘to ensure that federal
courts do not exceed their authority as it has been traditionally
understood’”). By requiring a “personal stake” in the dispute, Article III
ensures that the plaintiff is not ““a mere bystander,” but rather has a right “to
get in the federal courthouse door and obtain a judicial determination of
what the governing law i1s.” FDA v. All. for Hippocratic Med., No. 20-235,
slip op. at 6 (U.S. June 13, 2024). This showing mandated by Article III
ensures that federal courts do not “opine on legal issues™ raised by “citizens
who might ‘roam the country’” searching for “‘wrongdoing.”” Id. (quoting
Valley Forge Christian Coll. v. Ams. United for Separation of Church &
State, Inc., 454 U. S. 464, 487 (1982)).

According to the Supreme Court, Article III standing is ““perhaps the
most important’ of the case-or-controversy doctrines placing limits on
federal judicial power.” All. for Env’t Renewal, Inc. v. Pyramid Crossgates,
436 F.3d 82, 85 (2d Cir. 2006) (quoting Allen v. Wright, 468 U.S. 737, 750
(1984)). “More fundamental than judicially imposed, prudential limits on the
exercise of federal jurisdiction is the ‘core component’ of standing ‘derived

directly from the Constitution.”” Id. (quoting Allen, 468 U.S. at 751).
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Because of its constitutional foundation, Article III standing is not subject to
waiver, and federal courts must find that such standing exists as part of their

299

“*independent obligation to examine their own jurisdiction’” before deciding
a case on the merits. See Lebron v. Nat’l R.R. Passenger Corp. (Amtrak), 69
F.3d 650, 659 (2d Cir. 1995) (quoting United States v. Hays, 515 U.S. 737,
742 (1995)).

Constitutional standing “imports justiciability” because “whether the
plaintiff has made out a ‘case or controversy’ between himself and the
defendant” under Article III “is the threshold question in every federal case,
determining the power of the court to entertain the suit.” Warth, 422 U.S. at
498. “As an aspect of justiciability, the standing question is whether the
plaintiff has ‘alleged such a personal stake in the outcome of the
controversy’ as to warrant his invocation of federal-court jurisdiction and to
justify exercise of the court’s remedial powers on his behalf.” /d. at 498-99.
Federal jurisdiction “can be invoked omnly when the plaintiff himself has
suffered ‘some threatened or actual injury resulting from the putatively
illegal action.”” Id. at 499 (emphasis added).

Commonly referred to as the “irreducible constitutional minimum of

standing,” Article III standing has three elements. See Jenkins v. United

States, 386 F.3d 415, 417 (2d Cir. 2004). A plaintiff must demonstrate
22
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“(1) that he has an injury in fact; (2) that there is a causal connection
between his injury and the conduct complained of; and (3) that his injury
will be redressed by a favorable judicial decision.” Harty v. West Point
Realty, Inc., 28 F.4th 435, 442 (2d Cir. 2022); see also All. for Hippocratic
Med., No. 20-235, slip op. at 8 (“[t]hose specific standing requirements
constitute ‘an essential and unchanging part of the case-or-controversy
requirement of Article III’”’). The Supreme Court has long recognized that,
“[s]ince they are not mere pleading requirements but rather an indispensable
part of the plaintiff’s case, each element must be supported in the same way
as any other matter on which the plaintiff bears the burden of proof, i.e.,
with the manner and degree of evidence required at the successive stages of
the litigation.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).

It is well settled that “constitutional standing implicates the subject
matter jurisdiction of the Court.” See Clinton Nurseries, Inc. v. Harrington,
998 F.3d 56, 63 (2d Cir. 2021). Because standing “is a question of subject
matter jurisdiction,” a federal court must find that standing exists under
Article III before it has jurisdiction to decide a case. See Ctr. for Reprod.
Law & Policy v. Bush, 304 F.3d 183, 193 (2d Cir. 2002). A federal court
therefore must immediately dismiss an action for lack of subject-matter

jurisdiction whenever it determines that the plaintiff does not have Article III
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standing to bring the action. See Cortlandt St. Recovery Corp. v. Hellas
Telecomms., S.A.R.L., 790 F.3d 411, 416-17 (2d Cir. 2015); see also Fed. R.
Civ. P. 12(h)(3) (“[i]f the court determines at any time that it lacks subject-
matter jurisdiction, the court must dismiss the action”).

In sum, Article IIl standing requires that a plaintiff “allege, and
ultimately prove, that he has suffered an injury-in-fact that is fairly traceable
to the challenged action of the defendant, and which is likely to be redressed
by the requested relief.” See Jenkins, 386 F.3d at 417 (italics omitted).
Microbot made no attempt whatsoever to satisfy this constitutional
prerequisite. No matter how long or diligently this Court searches, it will
never find an injury-in-fact in Microbot’s second amended complaint.
Microbot cannot show injury-in-fact because Mona’s retail trading did not—
and could not—cause an injury-in-fact. On this basis, the district court’s
denial of Mona’s motion to vacate the underlying judgment entered in
Microbot’s favor and dismiss all claims against him for lack of subject-
matter jurisdiction constitutes reversible error.

II. Microbot Lacks Article III Standing Because It Has Not
Demonstrated an Injury-in-Fact as a Matter of Law

The cornerstone of the district court’s order denying Mona’s motion

to vacate the underlying judgment and dismiss all claims against him is the
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misguided notion that Microbot alleged or otherwise established an injury-

(113

in-fact, which is the “‘[f]irst and foremost’ of standing’s three elements.”
See Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) (quoting Steel Co.,
523 U.S. at 103). Even the most cursory review of Microbot’s second
amended complaint reveals that Microbot neither alleged nor suffered an
injury-in-fact. (AA-49—-AA-54.) Microbot therefore did not satisfy its burden
to establish that it had Article III standing to pursue its claims against Mona
in federal court. See TransUnion, 141 S. Ct. at 2207 (“[a]s the party
invoking federal jurisdiction, the plaintiffs bear the burden of demonstrating
that they have standing”). Because Microbot’s lack of standing based on the
absence of an injury-in-fact renders the judgment entered in its favor void as
a matter of law, the district court manifestly erred in denying Mona’s motion
to vacate. See McMorris v. Carlos Lopez & Assocs., LLC, 995 F.3d 295,
297, 305 (2d Cir. 2021) (affirming dismissal for lack of subject-matter
jurisdiction where “plaintiffs failed to allege an injury in fact sufficient to
confer Article I1I standing”); see also Da Silva, 229 F.3d at 365 (“if there is
lacking what is properly classified as subject matter jurisdiction, all actions
of a federal court are void").

“To plead injury in fact, a plaintiff must allege ‘that he or she suffered

an invasion of a legally protected interest that is concrete and particularized
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and actual or imminent, not conjectural or hypothetical.”” Sonterra Cap.
Master Fund Ltd. v. UBS AG, 954 F.3d 529, 534 (2d Cir. 2020) (quoting
Spokeo, 136 S. Ct. at 1548). Not only did the district court overlook
Microbot’s failure to plead this essential element of Article III standing,
which confirmed Microbot’s lack of a personal stake in the outcome of this
litigation, it mistakenly denied Mona relief based on this Court’s opinion in
Donoghue, 696 F.3d at 180, which held that “short-swing trading in an
issuer’s stock by a 10% beneficial owner in violation of Section 16(b) of the
Securities Exchange Act causes injury to the issuer sufficient for
constitutional standing.” The district court then exacerbated its error by
misapprehending that mere violations of statutes like Section 16(b) are
insufficient to establish the concrete harm required for an injury-in-fact
under Article III. See TransUnion, 141 S. Ct. at 2190, 2205. By erroneously
conflating Mona’s alleged violation of Section 16(b) with constitutionally-
mandated concrete harm, the district court found that Microbot has Article
I standing where none exists as a matter of law.
A.  Microbot Has Neither Alleged Nor Suffered Concrete
Harm, Which Is a Prerequisite to an Injury-in-Fact for
Article III Standing

For purposes of Article III standing, “[a]n injury in fact must be

‘concrete,” meaning that it must be real and not abstract.” All. for
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Hippocratic Med., No. 20-235, slip op. at 8; see also Spokeo, 136 S. Ct. at
1548 (a “‘concrete’ injury must be ‘de facto’; that is, it must actually exist”).
A concrete injury is essential for Article III standing “even in the context of
a statutory violation.” Spokeo, 136 S. Ct. at 1549. Congress might “elevat[e]
to the status of legally cognizable injuries concrete, de facto injuries that
were previously inadequate in law,” but the “[[s]tatutory] broadening [of]
the categories of injury that may be alleged in support of standing is a
different matter from abandoning the requirement that the party seeking
review must himself have suffered an injury.” Lujan, 504 U.S. at 578
(insertions in original, quoting Sierra Club v. Morton, 405 U.S. 727, 738
(1972)). Using its lawmaking power, Congress “‘may not simply enact an
injury into existence,”” which “is to say, a plaintiff must still be actually
injured; she must have sustained a concrete injury.” Saba Cap. CEF
Opportunities 1 Ltd. v. Nuveen Floating Rate Income Fund, 88 F.4th 103,
114 (2d Cir. 2023) (quoting TransUnion, 141 S. Ct. at 2205).

Federal courts must “independently decide whether a plaintiff has
suffered a concrete harm under Article III” even when Congress creates a
statutory prohibition, obligation, or cause of action, such as the presumed
insider trading and disgorgement provisions of Section 16(b). See

TransUnion, 141 S. Ct. at 2205. In other words, federal courts “‘cannot treat
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an injury as ‘concrete’ for Article III purposes based only on Congress’s
say-s0.”” Id. (quoting Trichell v. Midland Credit Mgmt., Inc., 964 F.3d 990,
999 n. 2 (11th Cir. 2020)). Instead, the “most obvious” concrete injuries
include “traditional tangible harms, such as physical harms and monetary
harms,” and cognizable “intangible harms,” such as “reputational harms,
disclosure of private information, and intrusion upon seclusion,” which have
been “traditionally recognized as providing a basis for a lawsuit in American
courts.” Id. at 2204. The Supreme Court has explained:

For standing purposes, therefore, an important
difference exists between (i) a plaintiff’s statutory
cause of action to sue a defendant over the
defendant’s violation of federal law, and (ii) a
plaintiff’s suffering concrete harm because of the
defendant’s violation of federal law. Congress may
enact legal prohibitions and obligations. And
Congress may create causes of action for plaintiffs
to sue defendants who violate those legal
prohibitions or obligations. But under Article 111,
an injury in law is not an injury in fact. Only
those plaintiffs who have been concretely harmed
by a defendant’s statutory violation may sue that
private defendant over that violation in federal
court.

Id. at 2205 (emphasis added). For this reason, the Supreme Court has
“rejected the proposition that ‘a plaintiff automatically satisfies the injury-in-

fact requirement whenever a statute grants a person a statutory right and
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purports to authorize that person to sue to vindicate that right.”” Id. (quoting
Spokeo, 578 U. S. at 341).

Moreover, the concrete harm requirement plays a critical role in
preserving constitutional order. The Supreme Court observed that, “if the
law of Article III did not require plaintiffs to demonstrate a ‘concrete harm,’
Congress could authorize virtually any citizen to bring a statutory damages
suit against virtually any defendant who violated virtually any federal law.”
TransUnion, 141 S. Ct. at 2206. The consequence of a “regime where
Congress could freely authorize unharmed plaintiffs to sue defendants who
violate federal law not only would violate Article III but also would infringe
on the Executive Branch’s Article II authority.” Id. at 2207 (italics in
original). As a result, the “concrete-harm requirement” is “essential to the
Constitution’s separation of powers.” Id.; see also Raines v. Byrd, 521 U.S.
811, 820 (1997) (“‘the law of Art. III standing is built on a single basic
idea—the idea of separation of powers’”).

According to these fundamental principles, a plaintiff cannot “allege a
bare procedural violation, divorced from any concrete harm, and satisfy the
injury-in-fact requirement of Article I11,” as Microbot sought to do here. See

Spokeo, 136 S. Ct. at 1549; see also Crupar-Weinmann v. Paris Baguette

Am., Inc., 861 F.3d 76, 80 (2d Cir. 2017) (observing that, “‘[e]ven where
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Congress has accorded procedural rights to protect a concrete interest, a
plaintiff may fail to demonstrate concrete injury where violation of the
procedure at issue presents no material risk of harm to that underlying

999

interest’”). The Supreme Court has bluntly warned: “No concrete harm, no
standing.” TransUnion, 141 S. Ct. at 2200. Yet, in denying Mona relief, the
district court held that Microbot has Article III standing, without regard to
whether it suffered concrete harm, based solely on Mona’s purported
violation of Section 16(b). (AA-243—-AA-251.)

Not only did the district court contravene Article III by finding that
the mere allegation of a statutory violation was sufficient to satisfy
constitutional standing requirements, it overlooked that Congress statutorily
defined the concrete harm that must exist for a plaintiff to maintain an action
under the Exchange Act. Specifically, Congress expressly limited recovery
under the Exchange Act to statutory violations that resulted in “actual
damages.” Section 28(a) of the Exchange Act provides:

No person permitted to maintain a suit for damages
under the provisions of this chapter shall recover,
through satisfaction of judgment in 1 or more
actions, a total amount in excess of the actual

damages to that person on account of the act
complained of.
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15 U.S.C. § 78bb(a)(1) (emphasis added). Consistent with this provision,
this Court has long recognized that “the purpose of section 28(a) is to
compensate civil plaintiffs for economic loss suffered as a result of wrongs
committed in violation of the Exchange Act, whether the measure of those
compensatory damages be out-of-pocket loss, the benefit of the bargain, or
some other appropriate standard.” Osofsky v. Zipf, 645 F.2d 107, 111 (2d
Cir. 1981) (emphasis added); see also FAA v. Cooper, 566 U.S. 284, 293
(2012) (observing that “some courts have construed ‘actual damages’ in the
Securities Exchange Act of 1934, 15 U.S.C. § 78bb(a), to mean ‘some form
of economic loss,”” including the Fifth Circuit in Herpich v. Wallace, 430
F.2d 792, 810 (5th Cir. 1970), and the Ninth Circuit in Ryan v. Foster &
Marshall, Inc., 556 F.2d 460, 464 (9th Cir. 1977)). Thus, according to the
plain language of Section 28(a), a plaintiff must allege a statutory violation
plus concrete harm in the form of “actual damages” to have Article 111
standing to pursue a claim under the Exchange Act, including a claim for
violation of Section 16(b).

Although the Exchange Act does not define “actual damages,” the
term had a well-established meaning at the time Congress enacted Section

28(a). See Osofsky, 645 F.2d at 111. Long before the passage of the
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Exchange Act in 1934, the Supreme Court had defined “actual damages” to
mean “compensatory damages”:

Damages are given as a compensation,

recompense, or satisfaction to the plaintiff, for an

injury actually received by him from the

defendant. Compensatory damages and actual

damages mean the same thing; that is, that the

damages shall be the result of the injury alleged

and proved, and that the amount awarded shall

be precisely commensurate with the injury

suffered, neither more nor less, whether the injury

be to the person or estate of the complaining party.
Birdsall v. Coolidge, 93 U.S. 64, 64 (1876) (emphasis added); see also Mills
v. Electric Auto-Lite Co., 396 U.S. 375, 389 (1970) (“damages should be
recoverable only to the extent that they can be shown”); Simon v. New
Haven Bd. & Carton Co., Inc., 516 F.2d 303, 306 (2d Cir. 1975) (the rule
that “uncertainty as to the amount of damages is to be cast on a wrongdoer
does not extend to uncertainty as to the fact of damages”). Given that
Section 28(a) expressly limits recovery to “actual damages,” it necessarily
contemplates compensatory damages and “prohibits punitive damages in
actions brought under that Act.” Globus v. Law Research Serv., Inc., 418
F.2d 1276, 1286 (2d Cir. 1969); see also Byrnes v. Faulkner, Dawkins &
Sullivan, 550 F.2d 1303, 1313 (2d Cir. 1977) (“[t]his section on its face

precludes recovery of punitive damages”).
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Contrary to the plain language of Section 28(a), however, the district
court’s disgorgement award to Microbot under Section 16(b) does not
constitute “actual damages” as a matter of law. Rather than compensatory,
this award is properly characterized as “presumed damages,” consisting of
“a monetary award calculated without reference to specific harm.” See Doe
v. Chao, 540 U.S. 614, 621 (2004); see also Cooper, 566 U.S. at 313
(Sotomayor, J., dissenting) (“[t]he elimination of presumed damages from
the bill can only reasonably imply that what Congress left behind—*actual
damages’—comprised damages that are not presumed, i.e., damages proven
by competent evidence in the record”). As such, in the context of an action
brought to recover alleged ““short-swing profits” under Section 16(b) without
regard to whether actual damages have been sustained, including Microbot’s
claims against Mona, any “award to the corporation is essentially a windfall,
since the corporation has suffered no harm for which it is being
recompensed.” Blau v. Rayette-Faberge, Inc., 389 F.2d 469, 474 (2d Cir.
1968); see also Steel Partners II, 315 F.3d at 127 (“we hold that because
Steel Partners had neither access to nor an opportunity to abuse material
non-public information, it is not required to disgorge the December
Dividend under either a literal reading of Section 16(b) or the policies that
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underlie the rule”; “to require disgorgement under the circumstances of this
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