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INTEREST OF AMICUS CURIAE'

Amicus Investor Choice Advocates Network (“ICAN”) is a nonprofit, public-
interest litigation organization that serves as a legal advocate and voice for everyday
investors and entrepreneurs. ICAN is dedicated to keeping the nation’s capital
markets open, fair, and governed by the rule of law, including the principle that the
agencies charged with policing those markets must themselves obey the law. Before
entering private practice, ICAN’s founder and president spent years as a senior trial
counsel in the Division of Enforcement of the U.S. Securities and Exchange
Commission (“Commission”). ICAN appears regularly as amicus curiae in cases
testing the constitutional and statutory limits on the Commission’s enforcement
authority, both in its own name and on behalf of other amic:.

ICAN’s interest in this case differs from that of the parties. Plaintiff seeks to
vindicate his individual rights while the Commission defends its own conduct.
Amicus has no stake in the outcome of this case. Across dozens of matters, ICAN has
developed a rich body of experience in how the Commission exercises—and

describes—its own authority, experience that bears directly on how this Court

'No counsel for any party authored this brief in whole or in part, and no person or entity other than
amicus curiae and its counsel made any monetary contribution intended to fund the preparation or
submission of this brief. Amicus requested the parties’ consent and both expressly do not oppose.
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should evaluate the Commission’s invocation of the Antideficiency Act’s emergency
exception here, but that neither party’s briefing is positioned to supply.

The question at the heart of this case—whether a federal agency may treat the
impending expiration of its own enforcement deadline as an ‘“emergency”
warranting litigation against a private citizen during a lapse in appropriations —will
have an outsized impact on agency power. The impact extends further still, because
of the way the Commission seeks to bend the definition of 'property’ to its will. The
rule this Court announces will shape how federal agencies act during government
shutdowns, and, in particular, whether the Antideficiency Act’s narrow “property”
exception becomes a broad avenue for the Commission and other agencies to
exercise extra-statutory authority.

CORPORATE DISCLOSURE STATEMENT

Pursuant to LCvR 7(0)(5), ICAN has no parent corporation and no publicly held

company holds 10% or more of its stock.

INTRODUCTION AND SUMMARY OF ARGUMENT

The Antideficiency Act provides that when appropriations lapse, executive
agencies must cease operations, save for a narrow class of “emergencies involving
the safety of human life or the protection of property.” 31 U.S.C. § 1342. That

prohibition is the statutory embodiment of the Appropriations Clause, under which
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“[n]Jo Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law.” U.S. Const. art. I, § 9, cl. 7. The Supreme Court has
called that directive a “straightforward and explicit command,” Office of Personnel
Management v. Richmond, 496 U.S. 414, 424 (1990), meaning “simply that no money
can be paid out of the Treasury unless it has been appropriated by an act of
Congress,” Cincinnati Soap Co. v. United States, 301 U.S. 308, 321 (1937). The
Antideficiency Act is Congress’s strongest means of enforcing that command—
which is why its exceptions are read “narrowly and in a manner that protects
congressional prerogatives.” B-331091 (Comp. Gen. July 16, 2020)

(https://www.gao.gov/assets/b-331091.pdf).

The Commission asks this Court to hold that the impending expiration of the
limitations period on its claims for civil penalties and disgorgement is such an
“emergency,” and that its interest in one day collecting those sums is “property”
the exception exists to protect. Plaintiff explains why the Act’s text, structure, and
history foreclose that reading. Amicus writes to identify a distinct and more far-
reaching problem with the Commission’s position—one that ICAN’s experience
across dozens of enforcement matters uniquely equips it to supply.

The problem is not only where the Commission’s reading leads, but how it gets

there. Reduced to its logic, the Commission’s argument performs a single maneuver:
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it takes a statutory limit on the agency’s own conduct, locates a narrow exception to
that limit, and then recasts the agency’s interest in escaping the limit as the very
thing the exception was written to preserve. Applied to § 1342, the limit is the bar on
lapse-period obligations, the exception is “protection of property,” and the interest
recast as “property” is the Commission’s stake in a collectible claim that a
limitations period threatens to foreclose. Nothing in that maneuver is peculiar to the
Antideficiency Act. The same steps can be run on any narrow exception the
Commission—or any agency—operates within, and the Commission offers no
principle that would stop them.

In Gabelli v. SEC, the Supreme Court refused to extend to the Commission itself
equitable rights that the courts had built for the benefit of defrauded victims. 568
U.S. 442, 449 (2013). The rule, the Court explained, exists to preserve the claims of
those who have “no reason to suspect fraud.” /4. at 450-51. The Commission is not
such a party: its “very purpose is to root [fraud] out,” and it arrives armed with
subpoenas, examination authority, whistleblower bounties, and cooperation
agreements. /d. at 451. “Charged with this mission and armed with these weapons,
the SEC as enforcer is a far cry from the defrauded victim the discovery rule evolved

to protect.” Id.
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In so declining, the Court refused to relieve the Commission of its institutional
constraints or to graft on a rule that would force courts to weigh “agency priorities
and resource constraints,” 7d. at 452-53, quoting with evident approval the
observation that “[a]n agency may experience problems in detecting statutory
violations because its enforcement effort is not sufficiently funded.” Id. at 453
(quoting 3M Co. v. Browner, 17 F.3d 1453, 1461 (D.C. Cir. 1994)). A lapse in
appropriations does not turn laziness, incompetence, or a lack of resources into the
chance at a second bite of the enforcement apple.

The Commission may be correct that a lapse in appropriations is disruptive and
that a limitations period is unforgiving. But §1342 does not ask whether an agency
would prefer to keep working. Rather, it asks whether the suspension of specific
operations would immediately threaten human life or leave government property
exposed to imminent loss. To rule in the Commission’s favor, this Court would have
to hold that an unadjudicated demand for money the Commission does not own, has
never possessed, and may never be awarded nonetheless is not just the
Commission’s property, but is threatened by the running of a limitations period

Congress enacted for the protection of the very citizens the Commission pursues.
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ARGUMENT
I. AN AGENCY MAY NOT TURN ITS OWN DELAY INTO AN EMERGENCY

The Appropriations Clause provides that “[n]o money shall be drawn from the
treasury, but in consequence of appropriations made by Law.” U.S. Const. art. I, §
9. The Antideficiency Act enforces that command by barring federal officers from
obligating funds beyond those Congress has appropriated, subject to a slim exception
for “emergencies involving the safety of human life or the protection of property.”
31 U.S.C. § 1342. Congress made the exception’s narrow scope explicit when it
amended the Act in 1990 to provide that it “does not include ongoing, regular
functions of government the suspension of which would not imminently threaten the
safety of human life or the protection of property.” Id. See Omnibus Budget
Reconciliation Act of 1990, Pub. L. No. 101-508.

These are the terms of a classic narrow exception, and courts construe such
exceptions accordingly. Where “a general statement of policy is qualified by an
exception,” the Supreme Court “read[s] the exception narrowly in order to preserve
the primary operation of” the rule. Commissioner v. Clark, 489 U.S. 726, 739 (1989).
Plaintiff’s opposition applies that principle to the Act’s text at length, and amicus
agrees with that analysis without repeating it.

The Commission’s reading does not merely stretch the word “emergency”; it

rewards the very conduct the Act was meant to discipline. Under the Commission’s
6
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theory, the longer an agency sits on a matter—letting a limitations period run while
it delays—the more likely it is that an appropriations lapse and the deadline will
coincide, at which point the agency’s own inaction has ripened into the
“emergency” the exception supplies. Genuine emergencies—fires, floods,
imminent threats—are not of the agency’s own making. An exception an agency can
trigger simply by waiting is not an exception for emergencies at all.

I1I. THE COMMISSION CANNOT CLAIM A PROPERTY INTEREST IN THE PROCEEDS
OR THE VERY PROCESS OF PURSUING DISGORGEMENT

Before any question of “emergency” arises, § 1342 first asks whether there is a
threat to human life or an implicated property right at all. The Comptroller General
has answered that question the same way for more than a century. “To constitute
property under the Antideficiency Act, the property must be either government-
owned property or property for which the government has a responsibility.” B-
331091 (Comp. Gen. July 16, 2020) (citing 9 Comp. Dec. 182, 185 (1902) (“[TThe
property in contemplation is property in which the Government has an immediate
interest or in connection with which it has some duty to perform.”))

(https://www.gao.gov/products/b-331091).

The Commission does not own money it demands; money it has never possessed
let alone lost to the alleged illegal conduct of the target of its enforcement. It holds
no lien on it, no security interest in it, and no ability to trace it. Whether it will ever

7
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be entitled to a dollar of it depends on facts it has not yet proved, in a case no court
has yet decided.

This is not Amicus’s view alone. Six weeks ago, Justice Thomas described the
Commission’s relationship to disgorged funds precisely: “The SEC has no prior
claim to ownership of or an interest in the defendant’s funds; instead, the SEC takes
money from the defendant based on his unjust profit at investors’ expense.” Sripetch
». SEC, 608 U.S.  (2026) (Thomas, J., concurring) (slip op., at 6). He added that
the Commission cannot do what a true equitable owner can—trace its “original
property to ‘particular funds or property in the defendant’s possession.’” Id.
(quoting Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 213 (2002)).
An entity with no prior claim to ownership, no interest, and nothing to trace does
not hold property. It holds the hope of a judgment.

The hope of a judgment has never been property—not even the sovereign's hope.
For nearly two centuries, the Supreme Court has held that a government’s claim to
a statutory penalty vests no right before judgment. Maryland ex rel. Washington Cnty.
v. Baltimore & Ohio R.R., 44 U.S. (3 How.) 534, 552 (1845); Ewell v. Daggs, 108 U.S.
143, 150-51 (1883); United States v. Chambers, 291 U.S. 217, 223-26 (1934). An
interest Congress can extinguish tomorrow, without compensation to anyone, is not

“property” in any sense of the word —least of all property whose protection licenses
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an agency to obligate unappropriated funds against Congress's express command.
Nor can the Commission escape that rule by relabeling its claims: it is subject to §
2462 precisely because its disgorgement, “as it is applied in SEC enforcement
proceedings, . . . operates as a penalty.” Kokesh ». SEC, 581 U.S. 455, 465 (2017).
The Commission may not wear the penalty label for limitations purposes and shed it
for property purposes.

The rule holds even where Congress has spoken far more clearly than it has here.
In United States v. 92 Buena Vista Ave., 507 U.S. 111 (1993), a statute expressly
provided that “[a]ll right, title and interest” in forfeitable property “shall vest in the
United States upon commission of the act giving rise to forfeiture.” Even so, a
plurality of the Court explained that such "fictional and retroactive vesting” is "not
self-executing”: "Until the Government does win such a judgment, however,
someone else owns the property.” Id. at 125, 127 (plurality opinion). If the
Government holds no property interest in assets Congress has declared forfeit—
until judgment—it cannot hold one in an unproven, discretionary disgorgement
claim as to which Congress said nothing of the kind. The money the Commission
calls its "property” belongs, today, to someone else.

The Commission's own authorities defeat its argument twice over. Its lead case

for the proposition that a chose in action is property grounds that status in
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assignability—the historical process by which claims became alienable, saleable
things. Sprint Commc'ns Co. v. APCC Servs., Inc., 554 U.S. 269, 275-76 (2008). The
Commission's enforcement authority has no such attribute: it cannot be sold,
assigned, pledged, or valued, and at common law a penal action does not even survive
the defendant'’s death. Schresber v. Sharpless, 110 U.S. 76, [80] (1884). An "asset” no
one may buy, which evaporates upon the defendant’s death, is not property; it is a
personal, punitive, sovereign prerogative. More fundamentally, every case the
Commission musters— Phallips Petroleum, Tulsa Professional, and SEC v. Collector's
Coffee Inc., 602 F. Supp. 3d 488, 503 (S.D.N.Y. 2022), where the "property” was a
defendant’s right to pursue his own pending lawsuits, invoked so that the
Commission's asset freeze could restrain them—defines property to protect or
restrain the private holder of a claim. That doctrine exists because the Constitution
shields citizens from their government; the Government holds no due process rights
of its own. The Commission has taken a shield forged for the citizen and presented
it to this Court as a sword for the sovereign—the same inversion it performs on
Gabelli's limitations period, discussed below.

Items the GAO /as recognized as “property” further weaken the Commission’s
foundering argument. Tax remittances, for example, are property because the

taxpayer already “owes a balance to the government,” so the Government has “an

10



Case 1:25-cv-04100-SLS Document 26-1  Filed 07/17/26  Page 15 of 27

interest in collecting balances due and a responsibility over remittances submitted.”

B-331093, at 6-7 (Comp. Gen. Oct. 22, 2019) (https://www.gao.gov/assets/b-

331093.pdf). Cotton pledged as loan collateral is also government “property”
because of a security interest in “the government’s rights with regards to loan
collateral in the case that the loan is not repaid.” B-331092 (Comp. Gen. June 29,

2020) (https://www.gao.gov/assets/b-331092.pdf). Government property is

therefore limited to a tangible or intangible asset in which it has a legally cognizable
interest. It plainly does not extend to the legal process by which such an interest
might one day be obtained.

In any case, §1342 does not authorize an agency to do whatever it likes with
property during a lapse in appropriated funding. All it does is equip agencies with the
power to avert imminent threats to the property ztse[f—not to the prescribed process
for attaining it. So it is that tax remittances are property, but the IRS’s ability (or
disability) to collect them is not. B-331093, at 8 (“Processing tax remittances is an
ongoing, regular function of government. Suspension in processing does not pose
ready injury or damage to the remittances. Failing to physically secure the
remittances would.”); B-331092, at 12 (“ USDA has offered no reason to suggest that

FSA must process the payments in order to protect them.”).

11
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In the same vein, an enforcement action does not secure any tangible or intangible
asset against imminent loss. It is the "ongoing, regular function[]" of enforcement
that lies outside § 1342's exceedingly narrow ambit. See B-331093, at 8. The
Commission’s own Contingency Plan says as much: during a lapse, staff may not
conduct investigative work "except as necessary for the protection of property,” and
a limited number of employees remain on duty to "[h]andle emergency enforcement
matters, including temporary restraining orders.” Compl. q 63-64 & Ex. B at 14,
16. When the Commission genuinely believes property faces imminent dissipation,
in other words, it has a well-worn emergency toolkit—and it left that toolkit
untouched here. It sought no temporary restraining order, no asset freeze, no
receiver—nothing that would secure a single identifiable dollar. Compl. q 73.

The Commission instead strains credulity by claiming that "property” under §
1342 includes the avoidance of its own limitations deadline. Def. Mem. 29-30 (Dkt.
15) (the SEC's "two types of property"”: "the right to bring a lawsuit against Koneru”
and "the potential monetary remedies”). Of course, a limitations period is not an
asset the Government owns; it is a constraint the law imposes on the Government
for the citizen’s benefit. Section 2462 requires that an enforcement action for “any

civil fine, penalty, or forfeiture” be “commenced within five years from the date

when the claim first accrued.” 28 U.S.C. § 2462. As the Supreme Court explained

12
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in Gabelli, that period “sets a fixed date when exposure to the specified Government

enforcement efforts ends,”

advancing “repose, elimination of stale claims, and
certainty about . . . a defendant’s potential liabilities.” 568 U.S. at 448. The statute
exists to protect the defendant from precisely what the Commission attempts here:
the revival, at the eleventh hour, of years-old claims.

In Gabelli, the Court held that the Commission “is not” situated “like” a private
“victim” whose late-discovered injury might justify a discovery rule; it is “the
Government bringing an enforcement action for civil penalties,” and the limitations
period runs against it precisely to give the citizen certainty and repose. 568 U.S. at
449-52. An interest Congress created to limit the Government cannot
simultaneously be “property” of the Government that the Government may invoke
emergency powers to preserve.

Nor is the interest the Commission seeks to preserve, on this record, one
belonging to any investor still in need of protection. On June 4, 2026, the Supreme
Court decided Srapetch, 608 U.S.  (2026), holding that the Commission need not
prove pecuniary loss before obtaining a disgorgement award. Justice Thomas,
concurring, examined what the Commission does with the disgorgement it collects.

Citing Amicus’s brief, Thomas observed that “[i]n 2024, the SEC obtained orders

to disgorge $6.1 billion, while it returned only $345 million to victims,” and

13
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concluded that “[i]t is difficult to see such a practice as anything other than a fines
regime.” 608 U.S.at  (Thomas, J., concurring) (slip op., at 8). And within that
“fines regime,” the investors in #is case have already been made whole, with the
certified class having long-since obtained relief via a settlement the trial court
described as “fair, reasonable, and adequate.” Compl. qq 13-14. The issuer,
Triterras, ceased trading publicly and became a private company on March 12,
2025—months before the Commission filed the action it now calls (but does not treat
as) an emergency. Compl. 9 9, 15.

Whatever legally protected interest investors once had, the record does not show
what remains of it for a penalty or disgorgement award to vindicate. The significance
is direct: with no investor left to protect, the only interest the Commission’s
“emergency” preserves is its own institutional stake in a collectible sum —which is
not the “protection of property” a narrow emergency exception reaches, but the
“ongoing, regular . . . function[]” of revenue-oriented enforcement that § 1342
excludes by its terms. 31 U.S.C. § 1342.

This reading also honors the Act's provenance. Congress enacted the
Antideficiency Act's precursors as early as 1870 to end "coercive deficiencies” —the
executive practice of incurring obligations that Congress was then forced to fund

after the fact. See Act of July 12, 1870, ch. 251, § 7, 16 Stat. 251; Cong. Res. Serv.,

14
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R48930, Government Shutdowns: Applying the Antideficiency Act to a Lapse in
Appropriations, at 5 (2026). The GAO has never lost sight of that purpose: "Congress
enacted the Antideficiency Act precisely to prevent agencies taking actions (i.e.,
incurring obligations) coercing Congress into enacting appropriations.” B-331093, at
8 (citing 42 Comp. Gen. 272, 275 (1962)). If the exception had the soft edges the
Commission seeks, every lapse-period obligation would ripen into a liability “that
Congress must cover by enacting appropriations,” 7d. —which is why Congress
amended §1342 in 1990 to exclude “ongoing, regular functions of government.” Pub.
L. No. 101-508, tit. XIII, § 13213(b), 104 Stat. 1388, 1388-621.

The Commission thus asks this Court to treat as settled property what the
Supreme Court has twice declined to characterize even as a settled remedy. See
Sripetch, 608 U.S. at  (slip op., at 7-8) (assuming without deciding that
disgorgement under §78u(d)(7) remains equitable); Liu ». SEC, 591 U.S. 71, 76 n.1,
80 (2020) (noting disgorgement’s “relatively recent vintage” and ‘“protean
character”).

II1. THE COMMISSION’S EXPANSIVE READING OF “PROPERTY” WILL NOT
BE LIMITED TO THE ANTIDEFICIENCY ACT

While the Commission's reading fails on its own terms, the interpretive method
behind it is not confined to § 1342. That method recasts a narrow statutory exception
as a vessel for escaping the very limits the exception was designed to safeguard—and
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nothing prevents other agencies, or the Commission in other statutory contexts,
from copying it. Statutes that discipline agency power almost always reserve a
carveout for genuine emergencies. And because the full catalog of qualifying
exigencies cannot be enumerated in advance—if it could, Congress would simply
name them—such carveouts necessarily speak in open-ended terms. However
concretely lawmakers draft, that language remains susceptible to agency
recharacterization, almost always to the agency's benefit. It falls to the courts,
exercising independent judgment, to suppress such lexicographical coups d’état.

Here, the Commission pursues this result by recasting a shutdown exception as a
general permission to continue proactive enforcement with non-appropriated funds
simply by calling a statutory prerogative—the legal power to pursue the equitable
remedy of disgorgement—into a governmental property interest iz and of itself. This
recharacterization aims to circumvent the narrow construction the exception
commands by shifting the carveout’s focal point from ‘“emergencies” to
“property”.

That the Commission reached for ‘property’ rather than ‘emergency’ likely
reflects nothing more than its jurisdiction: agencies charged with responding to
obvious emergencies—civil unrest, natural disasters—would run the same

maneuver through the 'emergency’ prong instead. The same strained logic maps
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onto other exceptions to statutory limitations on agency action, whether invoked by
the Commission or others. The Administrative Procedure Act, for example, requires
notice-and-comment rulemaking, subject to a narrow exception where an agency
“for good cause finds” that notice and comment would be “impracticable,
unnecessary, or contrary to the public interest.” 5 U.S.C. §553(b)(B).

The reasoning the Commission presses here—that a looming deadline converts
routine agency business into an occasion for extraordinary action—is the same
reasoning that would justify invoking good cause to dispense with the process
required under the APA. With deadlines (e.g, statutes of limitations) nearing, an
agency that may declare its own time pressure an “emergency” under the
Antideficiency Act has both the incentive and, if this Court agrees, the precedent to
declare it “good cause” under §553—particularly where, as in both settings, the
agency itself controls the timing that generates the pressure.

The same or similar argument has already been run (and rejected) regarding
agencies’ broad interpretation of the APA’s good-cause exception—as far back as
2012, roughly 27% of major rules and 27% of nonmajor legislative rules were already
being adopted without the requisite notice-and-comment period. Mark Seidenfeld,
Rethinking the Good Cause Exception to Notice-and-Comment Rulemaking in Light of

Interim Final Rules, 75 Admin. L. Rev. 787, 789 (2023).
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The courts’ answers have been consistent. Good cause “is to be narrowly
construed and only reluctantly countenanced,” and it is “not an ‘escape clause’” —
its use “should be limited to emergency situations.” Util. Solid Waste Activities Grp.
. EPA, 236 F.3d 749, 754 (D.C. Cir. 2001) (quoting Tenn. Gas Pipeline Co. v. FERC,
969 F.2d 1141, 1144 (D.C. Cir. 1992); Am. Fed’n of Gov’t Emps. v. Block, 655 F.2d
1153, 1156 (D.C. Cir. 1981)).

More to the point, the D.C. Circuit has already confronted—and rejected —the
precise move the Commission makes here. “Property” or not, a looming deadline,
standing alone, is not good cause: “[a] tight ‘statutory, judicial, or administrative
deadline’ alone . . . ‘by no means warrant[s] invocation of the good cause
exception.’” Am. Pub. Gas Ass’n v. U.S. Dep’t of Energy, 72 F.4th 1324, 1339 (D.C.
Cir. 2023) (quoting Council of S. Mountains, Inc. v. Donovan, 653 F.2d 573, 581 (D.C.
Cir. 1981) (per curiam)). And “an emergency of the agency’s own making” cannot
“constitute good cause.” NRDC y. NHTSA, 894 F.3d 95, 115 (2d Cir. 2018)
(quoting NRDC v. Abraham, 355 F.3d 179, 205 (2nd Cir. 2004)). In American Public
Gas, the agency faced a genuine deadline and still lost, because it “declined to seek
an available extension of its compliance deadline.” 72 F.4th at 1339-40.

That is the Commission’s case, exactly. The Commission chose when to open its

investigation, how to staff it, and when to file. Offered as good cause under § 553,
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those facts would fail under settled law of this Circuit. The Commission offers no
reason they should succeed under § 1342—and if they do, the law will be incoherent
in a way that favors agencies systematically: identical reasoning, opposite results,
turning only on which statute the agency happens to be escaping.

The pattern extends well past the APA. The Centers for Disease Control read a
provision authorizing fumigation, pest extermination, and the destruction of
contaminated articles to authorize a nationwide eviction moratorium; the Supreme
Court held the moratorium exceeded the CDC's authority, observing that the
Government's reading “strains credulity.” Alabama Ass’n of Realtors v. HHS, 594
U.S. 758 (2021) (per curiam). OSHA read its authority to issue “emergency
temporary standard[s]” —a power used sparingly across half a century—to reach a
vaccinate-or-test rule covering 84 million workers; the Court stayed it. NFIB ».
Department of Labor, OSHA, 595 U.S. 109 (2022) (per curiam). The Secretary of
Education read a power to “waive or modify” statutory provisions in connection
with a national emergency to authorize the cancellation of hundreds of billions of
dollars in debt; the Court held he had gone too far. Biden v. Nebraska, 600 U.S. 477
(2023); see also West Virginia v. EPA, 597 U.S. 697 (2022). In each case, an agency
found an emergency carveout, concocted an exigency, and then asked a court to

endorse it. None did.
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This is all why “emergency” exceptions are—and should be—construed
narrowly. The canon that reads an exception “narrowly in order to preserve the
primary operation of”’ the rule, Clark, 489 U.S. at 739, is not a mere tie-breaker; it
reflects the recognition that the party a statute constrains will always have reason to
read the escape hatch broadly, and that a court confronting the first such reading
effectively writes the rule for every exception that shares its structure. The Court
need not decide today how the good-cause exception or any tolling doctrine applies
in some future case. It need only decline to endorse a method of reasoning that, once
accepted, does not remain within the statute in which it first appears.

Tellingly, the Commission has announced this authority for the first time in
litigation—it has never defined by rule, guidance, or any other public process when
the approach of a limitations deadline transforms enforcement into an
“emergency” —and then argues that its own determination that an emergency
existed should not be subject to meaningful review. See Def. Mem. 21-24. Courts
owe no deference to an agency’s convenient, enforcement-driven account of the
scope of its own powers, cf. Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024).

Recent experience shows why courts must test, rather than accept, the
Commission's own characterization of exigency. When the Commission last claimed

an emergency entitling it to extraordinary relief —representing to a district court that
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defendants were actively moving funds overseas and preparing to flee— “each
purportedly factual pillar the Commission constructed to make the required showing
of irreparable harm crumbled under scrutiny,” with every piece of support proving
“some combination of false, mischaracterized, and misleading.” SEC ». Digital
Licensing Inc., No. 2:23-cv-00482-RJS-DBP, 2024 U.S. Dist. LEXIS 48151, at *86-
87 (D. Utah Mar. 18, 2024). The court found the misstatements "were made
wantonly for an improper purpose,” 7d. at *83, and sanctioned the Commission for
"a gross abuse of the power entrusted to it by Congress," 7d. at *98-99. Nor is judicial
skepticism of the Commission’s emergency showings anything new: "[l]ike any
litigant, the Commission should be obliged to make a more persuasive showing of its
entitlement” the more onerous the relief it seeks, SEC ». Unifund SAL, 910 F.2d
1028, 1039 (2nd Cir. 1990) (vacating injunction where the Commission's showing
rested on "assumptions . . . unsupported on this record,” /d. at 1040-41). If the
Commission's self-certified emergencies cannot be taken on faith when tested by an
adversary under Rule 65, they surely cannot be taken on faith when—as here—the
Commission dispenses with judicial testing altogether and simply declares the
emergency for itself.

Amicus urges the Court to reject the Commission’s attempt to aggrandize a stale

enforcement action into a springboard for the dramatic expansion of its post-
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appropriations power—a dangerous model that other agencies have shown
themselves quite capable of emulating.

CONCLUSION

For the reasons set forth in Plaintiff’s opposition, and for the additional reasons
set forth above, Amicus Investor Choice Advocates Network respectfully submits
that the Commission’s Motion to Dismiss should be denied.

Dated: July 17, 2026

/s/David I. Schoen Nicolas Morgan

David I. Schoen INVESTOR CHOICE

(D.C. Bar No. 391408) ADVOCATES NETWORK
Counsel of Record 453 S. Spring St., #400

DAVID I. SCHOEN, Los Angeles, CA 90013

ATTORNEY AT LAW (310) 849-0384

2800 Zelda Rd., Ste. 100-6 nicolas.morgan@icanlaw.org
Montgomery, AL 36106

(917) 941-7952

schoenlawfirm@gmail.com

Sam Spiegelman

SPIEGELMAN LAW GROUP

PO Box 1354

New York City, N.Y. 10028
(201) 314-9505
sam@spiegelmanlawgroup.com

Attorneys for Amicus Curiae

22



