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CORPORATE DISCLOSURE 

Pursuant to 6th Cir. R. 26.1, proposed amicus curiae Investor Choice 

Advocates Network states that it is not a subsidiary or affiliate of any publicly 

owned corporation. No publicly owned corporation has a financial interest in the 

outcome of this proceeding.  
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INTEREST OF AMICUS CURIAE 

Investor Choice Advocates Network (“ICAN”) is a nonprofit public-interest 

litigation organization committed to serving as a legal advocate and voice for small 

investors and entrepreneurs seeking to enter the capital markets. Through advocacy, 

ICAN seeks to draw attention among the judiciary and regulatory bodies to serious 

challenges facing investors, entrepreneurs, and other market-participants in 

accessing capital markets.1 Amicus has a strong interest in ensuring that procedural 

exhaustion doctrines are not weaponized to deny Americans the Article III 

adjudication that the Constitution guarantees them. 

ARGUMENT 
I. THE PANEL’S EXHAUSTION RULE IS CONSTITUTIONALLY ANOMALOUS: 

CITIZENS CANNOT BE REQUIRED TO SEEK AN ADVISORY OPINION FROM THE 
OFFICERS VIOLATING THEIR RIGHTS. 

The principle that structural constitutional rights cannot be conditioned on prior 

agency approval is firmly established in exhaustion doctrine, and the foundational 

rule that courts, not agencies, are the authoritative arbiters of constitutional meaning. 

The panel departs from this principle. Smith spent a decade in proceedings before a 

tribunal indistinguishable from the one condemned in Jarkesy, and was denied relief 

 
1 Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), applied here by 
analogy, amicus curiae states that no party or party’s counsel authored this brief in 
whole or in part, and no party, party’s counsel, or any person other than amicus 
curiae or its counsel contributed money intended to fund the preparation or 
submission of this brief. 
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not on the merits, but because he never sought his constitutional violator’s 

permission to challenge the violation. Panel Op. at 14-15. 

A. Article III and the Seventh Amendment Create Structural Rights That 
Are Violated at the Moment of the Unconstitutional Adjudication, Not 
When a Court Later Pronounces Judgment. 

Article III vests the “judicial Power” of the United States in courts whose 

judges enjoy life tenure and salary protection, insulating judicial decision-making 

from political pressure. U.S. Const. art. III, § 1. The Seventh Amendment preserves 

the right to a jury trial in suits at common law. U.S. Const. amend. VII. In SEC v. 

Jarkesy, the Supreme Court held that the SEC’s imposition of civil penalties for 

securities fraud through a non-jury administrative adjudication violates both 

provisions. 603 U.S. at 136–41. As the panel in this case acknowledged, Smith’s 

case presents “the same ultimate problem.” Panel Op. at 14. 

These are not procedural technicalities. They are structural guarantees that 

define the boundary between executive and judicial power. See Marbury v. Madison, 

5 U.S. (1 Cranch) 137, 177 (1803) (it is “emphatically the province and duty of the 

judicial department to say what the law is”). Adjudicating common-law fraud claims 

and imposing binding monetary judgments is quintessentially judicial. See Jarkesy, 

603 U.S. at 130–36. When executive officers exercise that power without 

constitutional authority, the violation is complete at the moment of the act. Once the 

FINRA and SEC proceedings were conducted without a jury, the Seventh 
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Amendment deprivation was complete. No after-the-fact advisory opinion from the 

SEC could have provided Smith the jury trial he was constitutionally owed. The right 

to a jury trial is not cured by asking the adjudicator whether it erred. 

FCC v. AT&T, No. 25-406, 2026 WL 1593357 (U.S. June 4, 2026), makes the 

constitutional defect in Smith’s case precise. The Court upheld the FCC’s no-jury 

administrative forfeiture scheme because, before the government could collect any 

penalty, it was required to bring a civil enforcement action that “shall be a trial de 

novo.” Id. at *13–14 (quoting 47 U.S.C. § 504(a)). The FCC’s administrative 

findings were not conclusive and did not “definitively resolve the parties’ legal 

obligations” — a jury remained available at the enforcement stage. Id. Smith had no 

equivalent pathway. The Exchange Act makes the SEC’s factual findings conclusive 

if supported by substantial evidence, 15 U.S.C. § 78y(a)(4), and enforcement of an 

affirmed order does not require relitigation before a jury. The de novo trial that saved 

the FCC scheme was simply unavailable here. Under FCC v. AT&T’s own logic, 

where no genuine jury pathway exists at any stage, the Seventh Amendment 

violation is complete at the moment of administrative adjudication — not preserved 

for later cure. 
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B. The Exhaustion Doctrine Has Never Required Citizens to Pre-Clear 
Structural Constitutional Claims with the Agency Whose Structure They 
Are Challenging. 

The purposes served by administrative exhaustion, enabling factual 

development, allowing agencies to apply their expertise, and promoting efficient 

adjudication, are wholly inapposite to structural constitutional challenges. The 

Supreme Court recognized in Carr that the justifications for issue exhaustion are 

substantially weakened when a constitutional claim falls outside the adjudicator’s 

technical expertise and the adjudicator cannot provide the requested relief. 593 U.S. 

at 92–94. Neither is true here. The SEC has no expertise in determining whether its 

own adjudicatory process comports with Article III. See Axon Enterprise, Inc. v. 

FTC and SEC v. Cochran, 598 U.S. 175, 194-95 (2023) (agencies are generally ill 

suited to address structural constitutional challenges). What expertise, exactly, does 

the SEC bring to the question of whether the Seventh Amendment requires a jury 

trial before the SEC?  None. 

The Supreme Court confirms the point in Freytag v. Commissioner, 501 U.S. 

868, 878-80 (1991): the court reached a structural Appointments Clause challenge 

that the petitioners had not only failed to raise before the Tax Court but had expressly 

consented to the allegedly unconstitutional adjudicator. If express consent cannot 

extinguish a structural constitutional objection to the adjudicator, the mere failure to 

raise one cannot forfeit it either. See also Free Enterprise Fund v. PCAOB, 561 U.S. 
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477, 491 (2010) (structural constitutional claims fall outside the agency’s 

competence and expertise). 

Smith’s structural constitutional claim alone justifies his failure to exhaust. 

The Exchange Act’s “reasonable ground” exception, 15 U.S.C. § 78y(c)(1), was 

crafted to prevent the permanent forfeiture of constitutional rights simply because a 

litigant did not first seek an advisory opinion from the agency whose structure he 

was challenging. 

C. The Panel’s Rule Produces Absurd Consequences No Court Would 
Accept in Any Other Constitutional Context. 

The panel’s rule—that a citizen who fails to raise constitutional objections 

before the executive body violating those rights has no “reasonable ground” for that 

failure—cannot survive when applied in any other constitutional context.  

Consider the Fourth Amendment analogy. Suppose law enforcement officers 

conduct an unreasonable search, seize evidence, and present it at a criminal trial. 

Under the panel’s exhaustion logic, the defendant’s suppression motion would be 

barred unless he had previously argued to the officers, before the search was 

completed, that the search violated the Fourth Amendment. U.S. Const. amend. IV. 

No court has ever suggested such a precondition. The suppression remedy is not 

contingent on an advisory exchange with the officers in the field. Mapp v. Ohio, 367 

U.S. 643, 655 (1961).  The reason is plain: the officers are neither competent to 
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adjudicate the constitutionality of the search nor authorized to provide the remedy, 

which is judicial suppression. 

Consider the prior restraint analogy. In Lovell, the Supreme Court overturned 

a defendant’s conviction for distributing permits sans a permit. The Court held that 

the licensing ordinance was facially void, without requiring the defendant to first 

apply for a permit from the licensing authority before contesting its constitutionality 

in court. Lovell v. City of Griffin, 303 U.S. 444, 453 (1938). The Court explained the 

defendant was “entitled to contest its validity” directly. Id. The constitutional wrong 

was the licensing requirement itself, not any application of it.  

Smith’s constitutional challenge was to the FINRA-SEC disciplinary structure 

that imposes binding monetary sanctions and career-ending bars without a jury trial, 

in violation of the Seventh Amendment and Article III as construed in Jarkesy, 603 

U.S. at 136–41. The constitutional wrong was the structure of the proceedings, not 

merely their outcome. Requiring Smith to seek an advisory opinion from the SEC 

about whether its own process violated the Constitution is analytically 

indistinguishable from requiring the pamphlet-distributor to petition the censor 

before filing suit. 

II. THE SEC HAD AN INDEPENDENT DUTY TO OBEY THE CONSTITUTION AND WAS 
NOT OWED ADVANCE NOTICE OF ITS OWN VIOLATION. 

The panel’s reliance on the presumption that the SEC was entitled to notice 

of Smith’s constitutional objections before it could be expected to act consistently 
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with the Constitution must be examined. Panel Op. at 12. It inverts the constitutional 

order. Executive agencies do not need notice from regulated parties to comply with 

the Constitution; they have an independent, affirmative duty to do so that exists not 

because a litigant invokes it, but because the Constitution itself imposes it on every 

officer, in every proceeding, at every moment. 

Article II officers swear an oath to “support and defend the Constitution of the 

United States.” 5 U.S.C. § 3331. The SEC’s own regulations require its personnel to 

“carefully guard against any infringement of the constitutional rights, privileges, or 

immunities of those who are subject to regulation by this Commission.” 17 C.F.R. § 

200.54. As Petitioners urge, these are binding obligations.  Island Creek Coal Co. v. 

Bryan, 937 F.3d 738, 753 (6th Cir. 2019); see also Jones Bros., Inc. v. Sec’y of 

Labor, 898 F.3d 669, 674 (6th Cir. 2018) (“[T]he executive branch has just as much 

of an obligation to comply with the Constitution when enforcing the law as the 

judicial branch does when interpreting it.”). The Supreme Court has made clear that 

no executive officer may “war against the Constitution without violating his 

undertaking to support it.” Cooper v. Aaron, 358 U.S. 1, 18 (1958). By proceeding 

in a non-jury forum and affirming sanctions after Jarkesy, the SEC was not acting 

in a constitution vacuum but disregarding its obligations.  

The panel’s notice-based exhaustion rationale cannot be reconciled with the 

structure of constitutional governance. The exhaustion doctrine gives agencies the 
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opportunity to apply their expertise and correct their errors before judicial 

intervention. That rationale presupposes an agency cable of self-correction, but the 

SEC’s continued unconstitutional adjudications, even after Jarkesy, shows it is not 

capable of self-correction. Requiring Smith to petition that agency as a precondition 

to judicial relief does not serve the purposes of exhaustion; it insulates the violation 

from review. 

III. SMITH’S FAILURE TO EXHAUST WAS EMINENTLY REASONABLE, AND THE 
PANEL’S CONTRARY HOLDING CREATES A SYSTEMIC FORFEITURE TRAP. 

Even accepting the panel’s premise that issue exhaustion applies to structural 

constitutional claims, its application of the “reasonable ground” standard is 

incorrect. A litigant who forgoes a constitutional argument before an agency that has 

spent years publicly and categorically rejecting that very argument, and that was 

itself the losing party in the Supreme Court decision vindicating it, has not forfeited 

anything. The panel’s holding demands a symbolic objection whose only purpose 

would have been to further delay a proceeding already marked by extraordinary and 

unremedied delay. Exhaustion doctrine was never meant to operate that way. 

A. Each of the Three Grounds the Panel Rejected Independently Satisfies 
the “Reasonable Ground” Standard. 

Under the Exchange Act, this Court may review an issue not raised before the 

SEC where there was “reasonable ground for failure to do so.” 15 U.S.C. § 78y(c)(1). 

The panel erroneously rejected each of Smith’s three asserted justifications. Their 
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cumulative force makes the case for reasonable grounds overwhelming, and the 

panel’s contrary holding threatens every future litigant appearing before FINRA and 

the SEC. 

First, Petitioner’s brief demonstrates that at every stage of Smith’s decade-

long proceedings, controlling authority held the Seventh Amendment did not apply 

to administrative securities proceedings — authority the SEC itself championed 

before the Supreme Court. See Pet. Br. at 13-15. ICAN does not repeat that showing 

here. 

Second, as discussed both Sections I and II, and Petitioner’s brief, structural 

constitutional challenges to the adjudicatory tribunal fall outside exhaustion’s 

purposes and the agency’s competence and authority to resolve. See Pet. Br. at 7-9; 

Carr v. Saul, 593 U.S. 83, 94 (2021); Jones Bros., 898 F.3d at 677–78. 

Third, the panel’s rule will burden those least able to navigate it. In 2025, 

FINRA imposed 187 bar sanctions and 235 suspension sanctions against individuals, 

compared with only one firm expulsion and four firm suspensions.2 This primarily 

affects individual brokers and advisers, many facing career-ending sanctions after 

years of administrative proceedings they never chose. Requiring such respondents 

 
2 FINRA’s statistics demonstrate that its disciplinary regime falls primarily on 
individuals. In 2025, FINRA imposed 187 bars and 235 suspensions against 
individuals, while imposing only one expulsion and four suspensions against firms. 
See FINRA, 2025 Key Statistics, https://www.finra.org/media-center/statistics (last 
visited June 10, 2026). 
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to raise every conceivable constitutional objection before an agency with no power 

to grant the relief they seek, see 15 U.S.C. § 78s(e), (f), and whose position they 

already know, does not advance the purposes of exhaustion doctrine. It transforms 

exhaustion from a tool of orderly adjudication into a procedural trap that forecloses 

constitutional review for those least able to navigate its demands. 

B. The Panel’s Supposed Remedy That the SEC Could Have Vacated and 
Refiled in Federal Court Is Neither Realistic Nor Sufficient. 

The panel suggested that the SEC could have “remedied” the constitutional 

violation by vacating the FINRA sanctions and initiating a new federal court 

prosecution. Panel Op. at 13. However, the Seventh Amendment guarantees a jury 

trial in the first instance, not the theoretical possibility of one after other proceedings. 

A remedy requiring the injured party to relitigate the entire matter from scratch, 

absorbing years of delay and expense, is no remedy. It is a second injury layered on 

top of the first. 

The implications reach far beyond Smith’s case. If the availability of a 

hypothetical do-over in federal court is sufficient to defeat the “reasonable ground” 

exception, then no FINRA litigant could ever satisfy that standard. The SEC could 

always vacate and refile. The reasonable-ground inquiry asks whether the remedial 

path was genuinely available and practically meaningful, not whether it was 

theoretically conceivable. A remedial path no one proposed, lacking clear statutory, 

and that leaves the regulated party worse off than before fails that test. The SEC’s 
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own post-Jarkesy conduct confirms as much: even after the Supreme Court 

condemned this adjudicatory structure, the SEC has continued to deny that Article 

III jury trials are required in FINRA proceedings. See, e.g., In re Kielczewski, SEC 

Exchange Act Rel. No. 104352, 2025 WL 3537495, at *14 (Dec. 9, 2025). 

IV. EN BANC REHEARING IS WARRANTED TO ADDRESS THE 
UNCONSTITUTIONAL CONDITIONS QUESTION JUDGE MURPHY IDENTIFIED. 

Judge Murphy’s concurrence identifies a constitutional question that the 

majority did not reach, and no party has fully addressed: “When (if ever) may 

Congress compel individuals to forgo their rights to an Article III judge and a jury 

as a condition of operating a business?” Panel Op. (Murphy, J., concurring) at 24. 

ICAN has a direct institutional interest in the answer. ICAN constituents—

individual brokers and advisers subject to career-ending FINRA sanctions—are 

directly subject to this condition. They cannot participate in the industry without 

joining a body that uses proceedings Jarkesy would condemn. If this Court grants 

rehearing and reaches the merits, the unconstitutional-conditions question will arise 

immediately. Existing case law offers no answer, as the Supreme Court has not 

developed a test for the procedural rights at issue. Id. at 23. En banc consideration is 

the appropriate vehicle to resolve this question before it recurs in every FINRA 

disciplinary proceeding against an individual respondent, without a principled 

framework for resolving it. 
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CONCLUSION 

For the foregoing reasons, amicus respectfully supports Petitioner’s Petition 

for Rehearing and Rehearing En Banc.  

Respectfully submitted,  

/s/ David A. Lockshaw, Jr.      
David A. Lockshaw, Jr. 
DICKINSON WRIGHT PLLC  
180 East Broad Street, Suite 3400 
Columbus, Ohio 43215 
(614) 744-2572 
dlockshaw@dickinson-wright.com 
Counsel for Amicus Curiae 
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